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FOR THE DISTRICT OF COLUMBIA CIRCUIT 

No. 12215 

Fred D. Brown, appellant 

v. 

United States of America, appellee 

APPEAL FROM THE EXITED STATES DISTRICT COURT FOR THE 

DISTRICT OF COLUMBIA 

BRIEF FOR APPELLEE 

counterstatement of the case 

On July 29, 1953, a three count indictment was filed in the 
United States District Court for the District of Columbia charg¬ 
ing appellant and his codefendant with the operation of a lot¬ 
tery in violation of Title 22, Section 1501 of the D. C. Code and 
with possession of number slips in violation of Title 22, Section 
1502 of the D. C. Code (R. 145 )} 

At the commencement of the trial, count one, which charged 
both appellant and his codefendant with the operation of a 
lottery, was dismissed by the court. Appellant and his code¬ 
fendant were both convicted of the possession of numbers slips. 
On February 12, 1954, appellant was sentenced to imprison- 

1 Appellant and his eodefendant had previously been indicted for the same 
crimes with William T. Maynard and Kermit J. Mallette. District Court 
Criminal No. 016-53. That indictment was dismissed and appellant and 
his codefendant were reindicted. District Court Criminal No. 1194-53. May¬ 
nard and Mallette were also reindicted. Criminal Case No. 1193-53. They 
were convicted and they appealed. Cases No. 12.0S4 and 12,085. 
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COUNTERSTATEMENT of the case 

On July 29, 1953, a three count indictment was filed in the 
United States District Court for the District of Columbia charg¬ 
ing appellant and his codefendant with the operation of a lot¬ 
tery in violation of Title 22, Section 1501 of the D. C. Code and 
with possession of number slips in violation of Title 22, Section 
1502 of the D. C. Code (R. 145). 1 

At the commencement of the trial, count one, which charged 
both appellant and his codefendant with the operation of a 
lottery, was dismissed by the court. Appellant and his code¬ 
fendant were both convicted of the possession of numbers slips. 
On February 12, 1954, appellant was sentenced to imprison- 

1 Appellant and his codefendant had previously been indicted for the same 
crimes with William T. Maynard and Kermit J. Mallette, District Court 
Criminal No. 916-53. That indictment was dismissed and appellant and 
his codefendant were reindicted. District Court Criminal No. 1194-53. May¬ 
nard and Mallette were also reindicted. Criminal Case No. 1193-53. They 
were convicted and they appealed. Cases No. 12,034 and 12,085. 
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ment for a period of sixty days and to payment of a fine of 
$150.00 (R. 164). From that judgment appellant brings the 
instant appeal (R. 163). 2 

Prior to trial appellant filed a motion to suppress evidence 
and to return property (R. 148). This motion was heard 
and denied by the District Court on October 26. 1953 (R. 
171-219). It was again raised at trial and again it was denied 
(R. 111). 

The affidavit upon which the warrant of arrest for appellant 
was issued was identical with the one used to support the 
search of the premises located at 3726 Hayes Street NE., 
apartment number two (R. 53). That affidavit reads as 
follows: 

Statement of facts relative to the request for a U. S. 
District Court. Judge’s search warrant for premises 3726 
Hayes Street NE., Washington, D. C.; occupied by 
one Kermit Mallette, for violation of the District Lot¬ 
tery Laws, and arrest warrants for the following named 
and described persons, for violation of the District Lot¬ 
tery laws. 

Kermit Mallette: col; male, light brown skin, 5'7", 
200-210 lbs. gray hair, 60 yrs. occupant of premises 3726 
Hayes St. NE., Apt. #2. 

John Doe #1: 5'S", Med. Br. skin, 150-160 lbs; 30-35 
yrs. operates Capitol Cab #737. 

John Doe #2: 5'S", 34^38 yrs; dark brown skin, 220- 
240 lbs. operates Skyking Cab #10 
John Doe #3: 5'9", 35-40 yrs; 160-170 lbs; medium 
brown skin rides in cab wh John Doe #2 
John Doe #4: [later identified as Frederick Lyles, the 
codefendant] 5'8", 40-42 yrs, 160-170 lbs; light brown 
skin, small mustache operates a 1950 Lincoln sedan, 
bearing 1952 D. C. tags #K-9148 
John Doe #5: [later identified as appellant, Fred 
Brown]: 5'S", 28-30 yrs; 165 lbs; medium brown skin, 
small mustache operates a 1952 Pontiac Catalina bear¬ 
ing 1953 D. C. tags #J-2643, listed to a Fred Brown, 
2643 Birney Place SE. 


* The codefendant did not appeal. 
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Having received a complaint from a citizen who 
wished to remain anonymous that numbers were being 
turned in at premises 3726 Hayes St. NE., to a man de¬ 
scribed as about 52 yrs. of age, living in an apartment 
with a man named Davis, and who also drove a Cadillac 
automobile, and who had the phone number LI-7-9105 
listed to the premises, Pvt. Burtell M. Jefferson, as¬ 
signed to the Morals Division of the Metropolitan Po¬ 
lice Dept, was assigned to make an investigation, and 
commenced making observations of these premises on 
March 23, 1953. 

About 2:30 P. M., March 23, 1953, the undersigned 
officer while parked in the 700 block of T St., NW. ob¬ 
served a Capital Cab #737, bearing D. C. tags HA-798 
and being operated by the man described above as John 
Doe #1, and accompanied by an unidentified colored 
woman, park this cab in the 700 block of T St. NW. 
The aforementioned woman was seen to leave this cab, 
cross the street and enter premises 725 T St. NW., which 
is known as Ralph’s Cleaner. This woman remained 
in the premises about 5 minutes, and upon her return 
from this cleaner’s she passed in front of the car in which 
I w’as seated, and at that time, I w T as able to see that 
she carried a brown envelope in her right coat pocket, 
the kind that is commonly used by persons engaged in 
the numbers business. The premises known as Ralph’s 
Cleaners is carried on our complaint book as being used 
for purposes of writing and turning in numbers and im¬ 
mediately upon this woman’s getting back into the 
Capital Cab #737, there w r as a short conversation be¬ 
tween her and the John Doe #1, whereupon this cab 
wras then driven to the northeast section of the city, 
followed by the undersigned officer, and driven to the 
3700 block of Hayes St. NE., where this woman w r as seen 
to leave this cab and enter premises 3726 Hayes St NE. 
This woman remained in this building about 5 minutes, 
returned to the cab, and was driven out of the area. 
The undersigned officer remained in the area to make 
further observations of these premises, and at about 
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3: 05 p. m. this date, a Sky King Cab #10, which was 
being operated by the man described as John Doe #2, 
in company with a man described above as John Doe 
#3 who was seated on the front seat, drove into a park¬ 
ing lot in front of premises 3726 Hayes St. NE.; at which 
time both men left this cab. The man described as 
John Doe #2, has been previously known to the under¬ 
signed as a suspected number writer, and when seen en¬ 
tering these premises, was followed by the undersigned, 
who saw them enter Apt. 2 of these premises. I re¬ 
mained outside the door leading into this apartment, and 
immediately following the entrance of these men, was 
able to hear the sound of a large amount of change being 
dumped on a table, and the sound of a number of voices 
engaged in conversation. During the course of my stay 
outside the door, I was also able to hear the sound of 
adding machines being operated. Following this ob¬ 
servation. of this apartment the undersigned went out¬ 
side the apartment to make observations of the cars 
parked on this lot, and was able to recognize a black 
1952 Pontiac Convertible, 1953 D. C. Tags 1-2929, the 
same which has been operated by a Norman Suter, a 
known numbers backer also a Lincoln Sedan 1950, D. C. 
Tags #K-914S. listed to Frederick Lyles, 1320 You 
St. NW., who was arrested in 1949 for operating a lot¬ 
tery, was at that time driven into this lot, and a man 
described above as John Doe #4 [co-defendant] was 
seen to enter Apt. #2 of these premises. The door 
leading to this apartment is equipped with a peep sight, 
and immediately following this man’s entrance into the 
apartment, the undersigned went to the peep sight, and 
because this man had just entered, there was a distinct 
shadow of someone standing in the doorway leading to 
the kitchen, and I was able to hear a greeting pass from 
this man to someone in the kitchen. Immediately fol¬ 
lowing this, I was able to hear the sound of someone 
dumping a large quantity of change on the table, and 
the sound as if someone were wrapping or unwrapping 
a package. This man remained in the premises about 
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ten minutes, and then left the premises and drove from 
the area. The undersigned officer then checked the 
mail boxes in this building, and was able to see the name 
of “Mallette” written in pencil on mail box #2. These 
premises were kept under observation until 3:35 p. m., 
and when leaving, the undersigned was still able to hear 
the distinct sound of adding machines being operated 
in this apartment. 

About 2:50 P. M., March 24, 1953, the undersigned 
Officer went to the vicinity of the unit block of G St. NE. 
to observe a restaurant known as the Snappy Grille, the 
same which at one time was operated by John Doe #2, 
and where the undersigned had previously observed 
John Doe #2 frequent. John Doe #2 was seen seated 
in his cab in front of this restaurant, and the under¬ 
signed then left this area and w'ent to a point near the 
vicinity of the 3700 block of Hayes St. NE. to see if this 
cab again was driven to this area, and if John Doe #2 
again went to Apt. #2 at 3726 Hayes. About 2:55 
P. M. this date, the undersigned observed Capitol Cab 
#2, being operated by John Doe #1, with the unidenti¬ 
fied colored woman again seated on the front seat of 
this cab, pass my point of observation, and drive under 
the Benning viaduct towrard Kenilworth Avenue, and at 
about 2:55 P. M. this date, the Skyking cab #10 being 
operated by John Doe #1, with John Doe #32 (sic) 
as a passenger was also seen to pass this point, and at 
this time the undersigned Officer followed this cab, and 
was able to see it parked on the lot in front of premises 
3726 Hayes St. NE. The occupants of the cab got out 
and entered 3726, followed by the undersigned, and were 
seen to enter Apt. #2. The undersigned again listened 
outside this door, and a few minutes following the en¬ 
trance of John Does #1 and #2, there was again heard 
the distinct sound of coins being dumped on a table. 

I then left the building to observe the parking lot, and 
was able to see the cab operated by John Doe #1 depart 
the area, and also the cab bearing John Does #1 and #2 
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depart the area. About 3:15 P. M. this date, the under¬ 
signed observed the Lincoln sedan bearing D. C. tags 
#K-9148, and being operated by John Doe #4 [the 
co-defendant] park on the lot in front of premises 3726 
Hayes St. NE., and John Doe #4 [codefendant] was 
followed into the building and seen to enter Apt. #2. 
I again listened outside the door and was able to again 
hear the sound of money being dumped on the table, 
and John Doe #4 [codefendant] pass a greeting after 
entering. This man stayed in the apt. ten minutes, 
returned to his car and departed the area. Before leav¬ 
ing this building the undersigned again listened at the 
door at Apt. #2, and was able to hear adding machines 
being operated, and coins sorted. 

About 12:30 P. M., March 26, 1953, the undersigned 
Officer in company with Pvt. Robinson, also a member 
of the Morals Division, went to the vicinity of the unit 
block of G St. NE., to try and place a numbers play at 
the Snappy Grille. Pvt. Robinson entered these prem¬ 
ises and was able to observe numbers plays being ac¬ 
cepted by the counterman of this restaurant, but no 
play was attempted by Pvt. Robinson as he recognized 
this counterman as one he had previously arrested for 
A. B. C. violations, and feared this man would recognize 
him. 

About 2:30 P. M. this date, the undersigned parked 
at a point just west of the Benning viaduct to make fur¬ 
ther observations, and at about 3:05 P. M. was able to 
see the 1950 Lincoln sedan being operated by John Doe 
#4 [the codefendant] pass this point. The under¬ 
signed again followed this man to the parking lot in 
front of premises 3726 Hayes St. NE. John Doe #4 
[appellant’s codefendant] left his car, entered these 
premises and went into apt. #2, followed into the build¬ 
ing by the undersigned Officer, who walked up to the 
landing leading to the first floor, under John Doe #4: 
[codefendant] had entered. Immediately after John 
Doe #4 [codefendant] got into this apartment, I again 
listened outside the door, heard the sound of coins be- 
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ing dumped on a table, and several voices engaged in 
conversation, one saying “Let’s hurry and finish so we 
can play some poker”. Upon hearing the sound of foot¬ 
steps coming toward the door, the undersigned left the 
building, went back to the parking lot, and saw John 
Doe #4 [codefendant] drive off. This building was 
kept under observation until 3:45 P. M., and before 
departing, the undersigned again went to the door lead¬ 
ing to apt. #2, and was again able to hear adding ma¬ 
chines being operated. 

About 2:45 P. M. this date, March 27, 1953, the un¬ 
dersigned officer went to the vicinity of the 3400 block 
of Benning Rd. NE. to make further observations of the 
cars suspected of transporting numbers to premises 3726 
Hayes St. NE., and at about 3:05 P. M. this date, saw 
the 1950 Lincoln sedan, D. C. Tags #K-9148, and being 
operated by John Doe #4, [the codefendant] pass this 
point. This car was followed by the undersigned and 
seen to enter the parking lot in front of premises 3726 
Hayes St. NE. John Doe #4 [codefendant] was then 
seen to leave the car and enter premises 3726, and go 
into apt. #2 in this house. The undersigned again 
stood outside the door at apt. #2, and was again able 
to hear the rattle of a large sum of change, and the 
sound of adding machines being operated. After ascer¬ 
taining that there was still activity of a suspected num¬ 
bers outfit in these premises, the undersigned left the 
area so as not to be detected. 

About 1:30 P. M. March 30, 1953, again accompanied 
by Pvt. Robinson of the Morals Division, the under¬ 
signed went to the vicinity of the unit block of G St. 
NE. and Pvt. Robinson again entered the Snappy Grille, 
and contacted the counterman known to him as Slim. 
Pvt. Robinson asked this man to accept a numbers play 
for him, but he refused, and when Pvt. Robinson asked 
him to keep the numbers and give them to a man known 
as “Mule”, he was again refused, and told that it was 
not certain if “Mule” would be around. The Officers 
then left this area. 
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About 3:15 P. M. this date, the undersigned Officer 
again went to the parking lot in front of premises 3726 
Hayes St. NE., and into the building outside the door 
leading into Apt. #2. The undersigned was again able 
to hear the sound of adding machines being operated in 
this apartment. 

About 2:15 P. M., March 31, 1953, the undersigned 
Officer returned to the vicinity of the 3400 block of 
Benning Rd. NE. to make further observations, and at 
about 3:05 P. M. this date, observed a 1952 Pontiac 
Catalina, bearing 1953 D. C. tags #J-2643, and being 
operated by the man described in this affidavit as John 
Doe #5 [appellant]. The undersigned Officer had re¬ 
ceived information that the operator of this car is one 
of the main pickup men for this numbers outfit, and is 
supposedly one of the office workers. This car w*as fol¬ 
lowed to the lot in front of premises 3726 Hayes St. NE., 
where John Doe #5 [appellant] was seen to leave this 
car with a medium size brown paper bag in his posses¬ 
sion, believed to have contained numbers slips or other 
numbers paraphernalia, and enter apt. #2 of this build¬ 
ing. The undersigned remained just outside this door, 
and was able to hear this man speak just after he had 
closed the door, saying “How are you all doing?” and also 
heard someone inside speak in return. After a wait of 
about 2 minutes, the undersigned heard a large amount 
of change being dumped on a table, and the sound of 
rustling paper, as if someone were wrapping or unwrap¬ 
ping something. The undersigned remaind outside this 
door about ten minutes listening to the sound of coins 
being separated, and the rattle of papers. 

About 3:25 P. M. this date, the undersigned heard 
someone state that they were leaving, and immediately 
following this, the door to apt. #2 was opened, and two 
unidentified men were seen to leave this apt. The un¬ 
dersigned w’as not able to get a good look at these men 
from his point of concealment, but immediately follow¬ 
ing the closing of the door leading outside to the parking 
lot, the undersigned was able to see a Lincoln sedan de- 
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part this area with two men, and the undersigned 
strongly believes that this was the same car operated by 
John Doe #4 [codefendant]. The undersigned re¬ 
mained in the area to keep this apartment under surveil¬ 
lance, and before leaving the area, a final check was 
made outside the door of apt. #2, and there was still the 
distinct sound of adding machines being operated. 

About 5:15 P. M., this date, the undersigned returned 
to 3726 Hayes St. XE., and again listened outside the 
door to apt. #2, and the sound of adding machines be¬ 
ing operated were still heard, and upon leaving, a check 
of the parking lot showed that the Pontiac sedan with 
D. C. tags #K-2643, which had been driven there by 
John Doe #5 [appellant] was still parked on this lot. 

About 5:15 P. M. April 1, 1953, the undersigned Offi¬ 
cer returned to the hallway outside apt. #2 at 3726 
Hayes St. XE., and again was able to hear the sound of 
adding machines being operated, and this sound con¬ 
tinued the entire period of the 15 minutes I remained 
there, and was still heard as I was leaving. A check 
of the parking lot also showed the Pontiac sedan with 
D. C. tags #K-2643 was parked there. 

About 2:15 P. M. April 2, 1953, the undersigned Offi¬ 
cer observed the Capital Cab #737, which is operated 
by John Doe #4 (sic), parked on the XW corner of 
8th and T Sts. XW., and at about the time the under¬ 
signed drove pass premises 725 T St. NW. which is 
known as Ralph's Cleaners, and which is suspected of 
being a numbers place. I observed John Doe #4 (sic) 
leave the premises and walk toward this cab. I then 
left this area and proceeded to the 3400 block of Benning 
Road XE. to ascertain if this cab was still going to the 
3700 block of Hayes St. XE., and if John Doe #4 was 
still frequenting apt. #4 (sic). While parked in this 
location, I was able to observe a green 1952 Cadillac 
bearing D. C. Tags #A-798, listed to a Reid C. Rector, 
1328 Girard St. X”E., and being operated by a man 
known to me as Kermit Mallette, commonly known as 
“Greasy Mike'’, who has been previously described in 
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this affidavit, and accompanied by an unidentified col¬ 
ored woman described as light brown skin, o' 2", 130-140 
lbs; black hair, 35-40 yrs. This car was followed to the 
parking lot in front of 3726 Hayes St. NE., and the afore¬ 
mentioned persons were seen to get out and enter apt. 
#2, at about 2:40 P. M. 

About 2:45 P. M. this date, the Skyking Cab #10, 
being operated by John Doe #2, with John Doe #3 as 
a passenger along with another unidentified colored 
man, was seen to park on the lot in front of premises 
3726 Hayes St. NE., and the 3 aforementioned men 
were also seen to enter apt. #2 of 3726 Hayes St. NE. 
The undersigned followed them and listened outside the 
door of apt. #2, and was able to hear these men speak 
to someone inside, and receive a greeting in return. 
Immediately following this the undersigned heard the 
rustle of paper, and the sound as if someone were dump¬ 
ing a large amount of change on a table. There was 
also the sound as if someone were counting or sorting 
this change, and a steady flow of conversation. The 
undersigned remained outside the door about 6 minutes, 
and upon hearing someone state “I will be seeing you 
later,” went to the landing leading to the 1st. floor of 
the building, and was able to see John Does 2 and 3, 
and the unidentified man leave apt. #2. This was at 
about 2:55 P. M. After seeing these men leave the 
parking lot in the cab operated by John Doe #2, the 
undersigned returned outside the door to apt. #2, and 
listened to the sound of adding machines being op¬ 
erated and the sound of change being rattled. Upon 
hearing the sound of the door leading outside to the 
parking lot being opened, the undersigned again went up 
to the landing leading to the 1st. floor of this building, 
and was able to see John Doe #5 [appellant], enter 
and go into apt. #2. After a short wait I returned to 
the outside of the door leading to apt. #2, where I re¬ 
mained until 3:45 P. M., and was again able to hear the 
distinct sound of adding machines being operated. This 
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apt. was kept under observation, and the unidentified 
colored woman, John Doe #5 [appellant], nor Kermit 
Mallette were seen to leave. 

Upon the basis of the complaint, and the observations 
of the undersigned Officer, it is strongly believed that 
premises 3726 Hayes St. NE. apt. #2, is now being used 
for the processing of numbers, and that there is now 
being secreted on the premises certain books, papers, 
memorandum, or devices used in the setting up and 
promoting of a policy lottery, commonly known as the 
numbers game, and that the above mentioned and de¬ 
scribed persons are engaged in the operation of a lottery, 
contrary to and in violation of the lottery laws of the 
District of Columbia. (R. 512-515, Cases No. 12,084, 
12,OSS.) 

On the basis of the above affidavit, Honorable Richmond B. 
Keech, of the United States District Court for the District of 
Columbia, on April 7, 1953, issued a warrant for the arrest of 
appellant (R. 220). Appellant was arrested on April 8, 1953, 
in the 1400 block of Morris Street, NE. (R. 215). Certain pieces 
of paper were taken from appellant’s inside coat pocket, other 
slips were taken from his left coat pocket, a card was taken 
from his wallet and two envelopes were taken from the brief 
case which was on the rear seat of his automobile. R. 117). 
These items were identified as numbers slips and other num¬ 
bers paraphernalia (R. 126-127). 

As stated above, appellant made a motion to suppress evi¬ 
dence and to return property. (R. 148). In that motion ap¬ 
pellant alleged that he was arrested on April 8, 1953, by cer¬ 
tain members of the Metropolitan Police Department, while 
upon the public street of the District of Columbia; that there 
was lacking adequate and proper legal probable cause for the 
arrest and search; that he was informed that there was a war¬ 
rant for his arrest, and that if there was, it was illegal and void. 
(R. 148). This motion, in addition to similar motions filed 
by the codefendant in this case, and the defendants Maynard 
and Mallette in Criminal Case No. 1193-53, came on for a hear- 
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ing in the District Court on October 26, 1953. (R. 171-219). 
All of these motions were denied. 3 

At the time of trial the court 4 excluded the jury and held an 
extensive hearing on the motion to suppress filed by appellant 
and on the motion filed by his codefendant, 5 (R. 29-112.) 

During the course of that hearing it was developed that a 
complaint had been received by the police department from a 
citizen, who wished to remain anonymous, that a person by the 
name of Mallette, who lived in apartment two of 3726 Hayes 
Street, NE., had several men on the street who were writing 
numbers. The informant further informed the police that 
Mallette drove a Cadillac and that there was a phone (LI- 
7-9105) listed to the premises. (R. 30-31, 14.) As the re¬ 
sult of receiving complaints, Officer Jefferson, on March 23, 
1953, went to the vicinity of 3726 Hayes Street, NE., in order 
to make observations of the premises. (R. 14.) About 3:05 
this date, Officer Jefferson observed the codefendant operating 
a Lincoln with D. C. tag number K-914S. He parked his car 
in front of 3726 Hayes Street, NE., and entered the building. 
Officer Jefferson followed him at a distance of ten or fifteen feet 
and saw him go into apartment two. After the codefendant 
had entered apartment two, the officer approached the door; 
placed his eye to the peep sight c and observed a shadow in¬ 
side and heard someone pass a greeting. After the codefend¬ 
ant had entered the apartment the officer heard a sound as 
if someone were dumping a large quantity of coins on the 
table, he also heard a sound resembling the wrapping or un- 

s The court denied the motion tiled by Mallette on the ground that the 
affidavit set forth sufficient facts to justify the issuance of the search war¬ 
rant (R. 174). The court denied the motion filed by Maynard on the basis 
of this Court’s ruling in Wyche v. United States, 00 U. S. App. D. C. G7, 
103 F. 2d 703 (10. - >2) (R. 101—103). The court also denied the motion to sup¬ 
press filed by the codefendant, Frederick Lyles (R. 212). 

4 Count one, charging both appellant and his codefendant with operating 
a lottery, was dismissed (R. 13). The trial proceeded with the only charge 
against appellant being a violation of Title 22, Section 1302 (possession of 
numbers slips). 

5 Maynard and Mallette were tried before another judge and their motions 
were also renewed and denied. They, too, appealed. See cases numbered 
12,0S-4 and 12.085. 

‘This door had a peep sight, which works on the principle of one way 
glass—you can see out but you can only see a shadow when looking in. 
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wrapping of packages. (R. 15-16). In about ten minutes 
the codefendant left the apartment. (R. 16.) After he left, 
Officer Jefferson heard a sound as if someone were operating 
an adding machine in the apartment. (R. 17.) The mail 
box for apartment two had the name Mallette written thereon. 
(R. 16.) 

On March 24, 1953, the codefendant w*as observed at about 
the same time of day (3:05 p. m.) (R. 37) as he was operating a 
Lincoln sedan with D. C. tags #K-9148. (R. 17.) This car 

was registered to the codefendant at 1320 “U” Street NW. 
After parking in front of 3726 Hayes Street XE.. he entered 
apartment two. Officer Jefferson was then able to hear a sound 
which resembled the sound of someone dumping a large quan¬ 
tity of coins on a table. He also heard a noise which sounded 
as if somebody were wrapping or unwrapping a package (R. 
17). The codefendant left after about ten minutes. Again 
the officer was able to hear adding machines being operated. 
(R. IS.) 

On March 26, 1953, at about 2:45 p. m. (R. 3S), Officer 
Jefferson again observed the codefendant going into 3726 Hayes 
Street N'E. After the codefendant entered the premises, Offi¬ 
cer Jefferson was able to hear the sound of coins being dumped 
on the table, and a sound as if someone were wrapping or un¬ 
wrapping a package. Again the officer observed the code¬ 
fendant leave the premises. (R. IS.) 

On March 27, 1953, at about 3:05 p. m. the codefendant was 
again observed to enter the same apartment. The officer heard 
sound emanating from this apartment as if coins were being 
dumped on the table. After the officer observed the codefend¬ 
ant leave he heard the sound of adding machines being oper¬ 
ated. (R. 19.) 

At about 2:45 to 2:50 p. m. (R. 51) on March 31, 1953, 
appellant was observed to drive a 1952 Pontiac Catalina with 
D. C. tags J-2643 to the parking lot in front of 3726 Hayes 
Street. (R. 19-20.) This car was registered in the name 
of Fred Brown, 2643 Birney Place SE. (R. 32.) He got out 
of this car and was observed carrying in his hand (R. 51) a 
small brown paper bag. (R. 20.) Appellant entered the 
building (3726 Hayes Street NE.) and knocked on the door 
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of apartment two. After appellant had entered. Officer Jef¬ 
ferson heard a sound as if someone were dumping a large quan¬ 
tity of coins on the table, and the sound of rustling paper that 
resembled the sound made when a package is wrapped or un¬ 
wrapped. (R. 51.) The officer also listened at the door and 
heard the sound of an adding machine being operated. (R. 
20 .) 

Officer Jefferson again visited the apartment at about 5:15 
on the same date and observed that appellant’s car was still 
there. The sound of the adding machines was still to be heard. 
(R. 20.) 

And at about 5:15 p. m. on April 1. 1953, appellant’s car was 
observed parked on the lot in front of 3726 Hayes Street NE. 
(R. 21.) 

Officer Jefferson also received information from a trust¬ 
worthy source (R. 64-65) that appellant was one of the main 
pickup men for the numbers business being conducted at 3726 
Hayes Street, NE. (R. 66-6S). 

Between March 23d and April 2d, Officer Jefferson saw 
Kermit Mallette, William Maynard, Pony Houston, and others 
whom he did not know by name, in addition to appellant and 
his codefendant, enter apartment two of 3726 Hayes Street, 
NE. (R. 70). 

On April 3, 1953, Officer Jefferson swore to an affidavit (set 
forth above at pp. 2-11) which was used to secure a search 
warrant for apartment two of 3726 Hayes Street, NE. (R. 23). 
On April 7, 1953, Officer Jefferson used the same affidavit and 
obtained a warrant for the arrest of appellant (R. 53). He 
also obtained a warrant for the codefendant. The search war¬ 
rant was executed on April 3,1953 (R. 179, 1S6-1S7. Also see 
R. 20,21, 31 and 4S in cases numbered 12,084-12,085). At that 
time, a great mass of numbers paraphernalia, including num¬ 
bers slips, carbon copies of slips, bookkeeping records showing 
the amount owed to the “backer” by his “pickup men”, adding 
machine tapes, coin wrappers, “cut” cards, “K-Books”, cards 
and sheets with numbers, and an adding machine were seized 
in the premises (R. 243-255, Cases No. 12,084 and 12,085). 
These items were found in the bedroom, kitchen, bathroom, 
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kitchen cabinet, hallway closet, and hallway to the kitchen. 
(R. 200-207, Cases No. 12,084 and 12,085.) During the time 
of the search Maynard knocked on the door and was admitted 
by Captain Monroe (R. 18S). Maynard was arrested and 
then searched. Over two hundred and fifty dollars in bills and 
over 8700 worth of numbers slips were seized from Maynard’s 
person. (R. 182-184, 1S8-241, Cases No. 12,084 and 12,085.) 

Appellants and his codefendant’s motion to suppress were 
denied (R. 111). 

After the denial of the motions the Government introduced 
evidence which proved that Officer Jefferson arrested appellant 
in the 1400 block of Morse Street NE., on April 8,1953. Officer 
Jefferson identified himself as a police officer and told appellant 
that he had^ an arrest warrant for him (R. 116). A search of 
appellant revealed that he was carrying number slips in his 
inside coat pocket; a cut card which is used in the numbers 
business was taken from his wallet; other numbers slips were 
taken from his left coat pocket. In addition, numbers para-’ 
phernalia including an adding machine tape was seized. 
(R. 117,126-127.) Appellant refused to state how these items 
came into his possession. (R. 117.) 

The codefendant was arrested in the 1200 block of Third 
Street, NW. At the time of his arrest he took a white en¬ 
velope (with slips of paper with numbers written on them) 
out of his pocket and dropped it on the ground. Other slips 
with numbers written on them were taken from his right pants 
pocket. (R. 113-114.) These items were identified as being 
numbers slips (R. 123-126). When asked how he came into 
possession of these pieces of paper, the codefendant stated 
that he just happened to have them. When asked what he 
intended doing with them he said “Well, I just got them.” and 
“You know* how it is, I am out here, I am just trying to go for 
myself.” (R. 115-116.) 

Captain John B. Monroe of the Metropolitan Police Depart¬ 
ment explained in detail the operation of a lottery (R. 120-123) 
and identified the property seized from appellant and his co¬ 
defendant as being numbers slips and paraphernalia (R. 
123-127.) 
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Neither appellant or his codefendant offered any evidence 7 
or took the stand. Appellant was convicted by a jury, and 
sentenced by the court to imprisonment for a period of sixty 
days and to pay a fine of $150.00 (R. 164.) From that judg¬ 
ment he brings the instant appeal (R. 163.) 

STATUTES INVOLVED 

TJ. S. Constitution. Amendment IV. 

The right of the people to be secure in their persons, 
houses, papers, and effects, against unreasonable 
searches and seizures, shall not be violated, and no war¬ 
rant shall issue, but upon probable cause, supported by 
oath or affirmation, and particularly describing the place 
to be searched, and the persons or things to be seized. 

Title 22, Section 1501, District of Columbia Code. 

If any person shall within the District keep, set up, 
or promote, or be concerned as owner, agent, or clerk, 
or in any other manner, in managing, carrying on, pro¬ 
moting. or advertising, directly or indirectly, any policy 
lottery, policy shop, or any lottery, or shall sell or trans¬ 
fer any chance, right or interest, tangible or intangible, 
in any policy lottery, or any lottery or shall sell or trans¬ 
fer any ticket, certificate, bill, token, or other device, 
purporting or intended to guarantee or assure to any 
person or entitle him to a chance of drawing or obtaining 
a prize to be drawn in any lottery, or in a game or device 
commonly known as policy lottery or policy or shall, 
for himself or another person, sell or transfer, or have 
in his possession for the purpose of sale or transfer, a 
chance or ticket in or share of a ticket in any lottery 
or any such bill, certificate, token, or other device, he 
shall be fined upon conviction of each said offense not 
more than $1,000 or be imprisoned not more than three 
years, or both. The possession of any copy or record 
of any such chance, right, or interest, or of any such 
ticket, certificate, bill, token, or other device shall be 

1 They offered evidence at the time of the motion but none on the question 
of guilt or innocence. 
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prima-facie evidence that the possessor of such copy 
or record did, at the time and place of such possession, 
keep, set up, or promote, or was at such time and place 
concerned as owner, agent, or clerk, or otherwise in 
managing, carrying on, promoting, or advertising a pol¬ 
icy lottery, policy, shop, or lottery. 

Title 22. Section 1502, District of Columbia Code. 

If any person shall within the District have in his 
possession, knowingly, any ticket, certificate, bill, slip, 
token, paper, writing, or other device used, or to be used, 
or adapted, devised, or designed for the purpose of play¬ 
ing, carrying on, or conducting any lottery, or the game 
or device commonly known as policy lottery or policy, 
he shall be fined upon conviction of each said offense 
not more than S500 or be imprisoned for not more than 
six months, or both. 

Rule 41. Federal Rules of Criminal Procedure. 

Search and Seizure. 

(e) Motion for Return of Property and to Suppress 
Evidence. A person aggrieved by an unlawful search 
and seizure may move the district court for the district 
in which the property was seized for the return of the 
property and to suppress for use as evidence anything 
so obtained on the ground that (1) the property was 
illegally seized without warrant, or (2) the warrant is 
insufficient on its face, or (3) the property seized is not 
that described in the warrant, or (4) there was not 
probable cause for believing the existence of the grounds 
on which the warrant was issued, or (5) the warrant 
was illegally executed. The judge shall receive evi¬ 
dence on any issue of fact necessary to the decision of 
the motion. If the motion is granted the property shall 
be restored unless otherwise subject to lawful detention 
and it shall not be admissible in evidence at any hear¬ 
ing or trial. The motion to suppress evidence may also 
be made in the district where the trial is to be had. The 
motion shall be made before trial or hearing unless op¬ 
portunity therefor did not exist or the defendant was 
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not aware of the grounds for the motion, but the court 
in its discretion may entertain the motion at the trial 
or hearing. 

SUMMARY OF ARGUMENT 

The warrant for the arrest of appellant was issued upon the 
basis of an affidavit which stated facts obtained as the result of 
an eight day observance of apartment two at 3726 Hayes Street, 
NE., during which period of time Officer Jefferson observed 
numerous people entering and leaving apartment two under 
circumstances demonstrating that they were engaged in the 
recognized functions of numbers operators. In addition. Officer 
Jefferson had information from a trustworthy source that ap¬ 
pellant was one of the main pickup men for the numbers busi¬ 
ness being conducted at 3726 Hayes Street, NE. Furthermore, 
appellant was observed on at least one occasion entering apart¬ 
ment two of 3726 Hayes Street, NE.. at which time he was 
carrying a small brown paper bag. Appellant’s car had also 
been observed near the apartment on several occasions. The 
officer also knew that the sound of adding machines could be 
heard emanating from the premises; that a noise which sounded 
like the dumping of a large quantity of coins on the table could 
be heard immediately after people entered the apartment; and 
that a noise resembling the wrapping or unwrapping of a pack¬ 
age could be heard after various persons entered the apartment. 
All of these noises were heard after appellant entered the apart¬ 
ment on March 31. 1953. Finally, the officer knew that prior 
to appellant’s arrest a search had been conducted of Apart¬ 
ment 2 of 3726 Hayes Street. NE., and a great quantity of 
numbers paraphernalia had been seized. Therefore, appel¬ 
lant’s arrest, and the search which followed, were based upon 
probable cause. The arrest would have been valid even in the 
absence of a warrant. 

I 

The appellant’s motion to suppress was properly denied as 
there was probable cause to believe that he had been, and 
was, operating a lottery 

Appellant made no effort to present a defense on the merits, 
but rests his technical guilt or innocence upon the admissibility 
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of the evidence seized as an incident to his arrest. The deter¬ 
mination of this question depends upon the validity of the 
arrest, the answer to which, in turn, depends upon whether or 
not the arresting officers had reasonable grounds to believe that 
appellant had probably committed an offense. 

The test, by which the existence of probable cause for an 
arrest or a search is to be determined, has been redefined with 
great particularity in Brinegar v. United States, 338 U. S. 169, 
69 S. Ct. 1302, 93 L. Ed. 1879 (1949). The Supreme Court 
there carefully pointed out that probable cause is, after all, a 
matter of probabilities, that the standard of proof required 
for probable cause is far less stringent than the standard of 
proof required to establish guilt; and that nothing more is re¬ 
quired to justify an arrest than that the circumstances known 
to the officer, by personal observation or by information, be 
such as would justify a man of reasonable caution in the belief 
that an offense had been committed. The Court said (338 
U. S. at 173-176): 

There is a difference between what is required to prove 
guilt in a criminal case and what is required to show prob¬ 
able cause for arrest or search. * * * There is a large 
difference between the two things to be proved, as well as 
between the tribunals which determine them, and there¬ 
fore a like difference in the quanta and modes of proof 
required to establish them. 

***** 

* * * Guilt in a criminal case must be proved beyond 
a reasonable doubt and by evidence confined to that 
which long experience in the common-law tradition, to 
some extent embodied in the Constitution, has crystal¬ 
lized into rules of evidence consistent with that stand¬ 
ard. These rules are historically grounded rights of our 
system, developed to safeguard men from dubious and 
unjust convictions, with resulting forfeitures of life, lib¬ 
erty and property. 

However, if those standards were to be made appli¬ 
cable in determining probable cause for an arrest or for 
search and seizure, more especially in cases such as this 
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involving moving vehicles used in the commission of 
crime, few indeed would be the situations in which an 
officer, charged "with protecting the public interest by 
enforcing the law, could take effective action toward 
that end. Those standards have seldom been so applied. 

In dealing with probable cause, however, as the very 
name implies, we deal with probabilities. - These are 
not technical; they are the factual and practical consid¬ 
erations of everyday life on which reasonable and pru¬ 
dent men, not legal technicians, act. The standard of 
proof is accordingly correlative to what must be proved. 

“The substance of all the definitions” of probable 
cause “is a reasonable ground for belief of guilt.” Mc¬ 
Carthy v. DeArmit, 99 Pa. St. 63, 69. * * * And this 
“means less than evidence which would justify condem¬ 
nation” or conviction, as Marshall, C. J., said for the 
Court more than a century ago in Locke v. United States, 
7 Cranch 339,348. Since Marshall’s time, at any rate, it 
has come to mean more than bare suspicion: Probable 
cause exists where “the facts and circumstances within 
their, the officers’, knowledge and of which they had rea¬ 
sonably trustworthy information are sufficient in them¬ 
selves to warrant a man of reasonable caution in the 
belief that” an offense has been or is being committed. 
Carroll v. United States, 267 U. S. 132, 162. 

These long-prevailing standards seek to safeguard 
citizens from rash and unreasonable interferences with 
privacy and from unfounded charges of crime. They 
also seek to give fair leeway for enforcing the law in 
the community’s protection. Because many situations 
which confront officers in the course of executing their 
duties are more or less ambiguous, room must be allowed 
for some mistakes on their part. But the mistakes must 
be those of reasonable men, acting on facts leading sen¬ 
sibly to their conclusions of probability. The rule of 
probable cause is a practical nontechnical conception 
affording the best compromise that has been found for 
accommodating these often opposing interests. Re¬ 
quiring more would unduly hamper law enforcement 
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To allow less would be to leave law-abiding citizens at 
the mercy of the officers’ whim or caprice. (Footnotes 
omitted.) 

Furthermore, the Court pointed out that the existence of 
probable cause for an arrest must be determined in all cases 
“by an act of judgment formed in the light of the particular 
situation and with account taken of all the circumstances.” 
338 U. S. at 176. As the Court said in United States v. Rabino- 
witz, 339 U. S. 56, 60. 63, 70 S. Ct. 445, 94 L. Ed. 616 (1950), 
the validity of any arrest or search must be determined solely 
by its reasonableness in the light of the circumstances of that 
particular case. It is immaterial that the particular facts of 
the Brinegar case bear no resemblance to the facts of the present 
case. Fact situations vary to an almost infinite degree, and it 
is practically impossible to find two cases alike. The inquiry 
must always be whether a reasonable man would have made 
the arrest or search under the existing circumstances. 

/ This Court followed and applied the test laid down in Brine- 
gar. See DeBruhl v. United States, 91 U. S. App. D. C. 125, 
199 F. 2d 175 (1952), cert, denied, 344 U. S. S6S (1952); Gor- 
land v. United States, 91 U. S. App. D. C. 90, 197 F. 2d 685 
(1952); Harvey v. United States, 90 U. S. App. D. C. 167, 
193 F. 2d 928 (1952), cert, denied, 343 U. S. 927 (1952); Mills 
v. United States, 90 U. S. App. D. C. 365,196 F. 2d 600 (1952), 
cert, denied, 344 U. S. 826 (1952); Wyche v. United States, 90 
U. S. App. D. C. 67, 193 F. 2d 703 (1951), cert, denied, 342 
U. S. 943 (1952). 

This Court, as recently as April 24, 1952, has had occasion 
to consider the test by which the validity of an arrest without 
a warrant is to be determined. Circuit Judge Proctor, speak¬ 
ing for the Court in Mills v. United States, 90 U. S. App. D. C. 
365,196 F. 2d 600 (1952) said: 

There is no question as to the governing principles 
of law. They have been clearly stated in United States 
v. Rabinowitz, 339 U. S. 56 (1950); Brinegar v. United 
States, 338 U. S. 160 (1949); and Carroll v. United 
States, 267 U. S. 132 (1925). The test is whether there 
was probable cause for the arrest. Were the facts and 


circumstances within the arresting officers’ knowledge 
and of which they had reasonably trustworthy informa¬ 
tion sufficient in themselves to warrant a man of reason¬ 
able caution in the belief that an offense has been or is 
being committed? Brinegar v. United States, supra, 
at 175; Carroll v. United States, supra, at 162. And 
the validity of the arrest and search must be determined 
by its reasonableness in the light of the circumstances 
of the particular case. Brinegar at 176; Rabinowitz 
at 63. 

The inquiry then, must always be whether a reasonable man 
w'ould have probably believed that an offense had been or was 
being committed. What then was the knowledge of Officer 
Jefferson at the time he applied for the warrant? 

First, there was a complaint from a citizen wffio wished to 
remain anonymous, that a person by the name of Mallette, who 
lived in apartment two of 3726 Hayes Street, NE., had several 
men on the street who were writing numbers. 

Second, Officer Jefferson, who was assigned to investigate, 
observed the codefendant make regular trips to the premises on 
four separate days. All of the codefendant’s visits to the prem¬ 
ises were made at approximately three o’clock in the afternoon, 
a time which is significant in the conduct of the numbers lot¬ 
tery. See Wyche v. United States, 90 U. S. App. D. C. 67, 193 
F. 2d 703 (1951). 

Third, Officer Jefferson saw appellant on one 8 or two 9 occa¬ 
sions enter the premises. When he entered the premises on 
March 31,1953, he was carrying in his hand a small brown paper 
bag. 

Fourth, after the codefendant entered the premises on four 
days, and after the appellant entered the apartment on March 
31,1953, Officer Jefferson was able to hear the sound of an add¬ 
ing machine or machines being operated on the premises. In 
addition, on each of these occasions, the officer was able to 
hear a sound which resembled the dumping of a large quantity 
of coins on a table and another sound which resembled the 
wrapping or unwrapping of a package. 

* The officer testified that be observed appellant once. 

* In the affidavit the officer states that he observed appellant twice. 
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Fifth, the officer had information from a trustworthy source 
that appellant was one of the main pickup men for the num¬ 
bers business being conducted at 3726 Hayes Street, NE. 

Sixth, there was a steady flow of traffic to apartment two of 
3726 Hayes Street, NE. Some of those who visited the prem¬ 
ises had previously been convicted of numbers violations (co¬ 
defendant) or came from places suspected of being used for 
numbers operations or had previously been suspected of vio¬ 
lating the lottery statutes. 

Seventh, Officer Jefferson knew at the time he applied for 
the warrant of arrest for appellant (April 7, 1953) that the 
search warrant had been executed (April 3, 1953) and large 
amounts of numbers paraphernalia had been seized from apart¬ 
ment two at 3726 Hayes Street, NE. 

In view of the above circumstances Officer Jefferson was not 
acting upon mere suspicion, whim or caprice. It cannot be 
doubted that the officer made a thorough investigation and 
that appellant had probably committed an offense. True, ap¬ 
pellant might possibly have been blameless. But the question 
is whether the inference drawn from the facts is a reasonable 
one. Of course, the officer might have been mistaken. But the 
mistake would have been that of a reasonable man, for which 
Brinegar makes allowance. 

At the time Officer Jefferson arrested appellant he would 
have been utterly naive not to have recognized that the ap¬ 
pellant w’as engaged in the operation of a lottery. Not only 
did the officer have a “tip” that a numbers operation was 
being carried on from apartment tw T o of 3726 Hayes Street, NE., 
but he knew that appellant visited these premises carrying a 
paper bag. Furthermore, he had received trustworthy infor¬ 
mation that appellant was one of the main pickup men for the 
numbers business being conducted at 3726 Hayes Street NE. 
This alone would have been sufficient, for, as this Court said 
in Coupe v. United States, 72 App. D. C. 86, 113 F. 2d 145 
(1940), “Discovery of the automobile and persons described 
in a tip [that appellant was in ‘numbers racket’] from a source 
known to be reliable, at the place indicated by the informant, 
is at least significant, if not sufficient [to establish probable 
cause].” But here the officer had much more information. 
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He knew that apartment number two of the premises in ques¬ 
tion was visited by many others, some of whom had previously 
been arrested for violation of the lottery laws and some of whom 
had previously been suspected of being involved in the numbers 
business, and others who came from places suspected of being 
used for the operation of a lottery. He knew that most of 
the visits took place in the afternoon, at about 3:00 P. M. 
He had heard the sound of adding machines coming from the 
apartment. He had also heard a noise which sounded as if 
someone were dumping coins on a table. This sound, as w*ell 
as a noise which sounded like the unwrapping or wrapping of 
a package was heard immediately following the entrance of 
someone in the apartment. It is submitted, therefore, that 
there was probable cause for the issuance of the warrai r. 

But it was not even necessary for the officer to have secured 
a warrant. The arrest, in view of the officer’s actual knowledge, 
can be justified even without the warrant. Prior to appel¬ 
lant’s arrest a search had been conducted of apartment two at 
3726 Hayes Street, NE. A great quantity of numbers para¬ 
phernalia had been seized. Officer Jefferson knew r of this as 
he was present at the time of the seizure. This knowledge, 
plus the fact that appellant had visited the premises a few 
days prior thereto carrying a small brown paper bag, plus the 
fact that appellant’s car had been seen on two other occasions 
in the immediate vicinity, plus the fact that after appellant 
entered. Officer Jefferson heard a sound as if someone were 
dumping a large quantity of coins on the table, and the sound 
of rustling paper that resembled the sound of the wrapping or 
unwrapping of a package, plus the fact that adding machines 
were heard to operate after appellant left, plus the fact that 
the officer had information from a trustworthy source that 
appellant was one of the main pickup men for the numbers 
business being conducted at 3726 Hayes Street, XE. surely 
supplies probable cause to arrest appellant even without a 
warrant. Mills v. United States, swpra; Wyche v. United 
States, 90 U. S. App. D. C. 67, 193 F. 2d 703 (1951); DeBruhl 
v. United States, 91 U. S. App. D. C. 125, 199 F. 2d 175 (1952). 
To grant a motion to suppress evidence under the circumstances 
here presented would, we submit, “unduly hamper law 
enforcement.” 
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CONCLUSION 

It is respectfully submitted that the judgment of the trial 
court is correct and that the conviction should be affirmed. 

Leo A. Rover, 

United States Attorney. 
Lewis Carroll, 

Alfred Hantman, 

Samuel J. L’Hommedieu, Jr., 
Assistant United States Attorneys. 
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